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MEDIATION DISCLOSURE & AGREEMENT 

(Confidentiality & Other Matters) 

 

 

1.  Confidentiality of Process:  California law provides that mediations are confidential.  This 

means that discussions during this mediation and possibly documents produced for it cannot be used 

in other, noncriminal legal proceedings. This prohibition against the use of discussions held and 

documents produced for and in connection with a mediation or mediation consultation holds true 

regardless of the noncriminal forum, including any arbitration or other real estate administrative 

proceeding that might follow this mediation should this mediation not result in a settlement of all 

claims between the parties.  Furthermore, the mediator cannot be called as a witness in any such 

noncriminal proceeding.  (California Evidence Code §§ 703.5, 1115-1128.) 

 

2. Confidentiality of Communications:  All communications, negotiations, or settlement 

discussions by and between any of the participants in the course of a mediation or a mediation 

consultation shall remain confidential.  This rule applies whether or not the mediator is present 

during the communication, negotiation, or settlement discussion, and includes all of the mediator’s 

communications to any one or more of the mediation’s participants. 

 

3.  Inadmissibility of Evidence:  No evidence of anything said or any admission made for the 

purpose of, in the course of, or pursuant to, a mediation or mediation consultation is admissible or 

subject to discovery, and disclosure of the evidence shall not be compelled in any arbitration, 

administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant to law, 

testimony can be compelled to be given. 

 

4.  Documents Prepared for Mediation: No writing, exhibit or report that is prepared for the 

purpose of, in the course of, or pursuant to, a mediation or a mediation consultation, is admissible 

or subject to discovery, and disclosure of the writing shall not be compelled in any arbitration, 

administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant to law, 

testimony can be compelled to be given.   

 

5.  Maintenance of Privilege: Disclosing privileged information to the mediator shall not result in 

a waiver of that privilege.  

 

6.   Admissibility of Executed Settlement Agreement:  Any written settlement agreement arising 

out of or otherwise resulting from the mediation, and any oral settlement agreement in conformity 

with Evidence Code §§ 1118 and 1124, shall be admissible in evidence for the limited purpose of 

enforcing the terms of the settlement, whether pursuant to Code of Civil Procedure § 664.6 or 

otherwise.   
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7.  Notice to Court, if Applicable:  Subject to Evidence Code §§ 1119 and 1121, the mediator may 

submit a letter to the court stating whether a settlement agreement was reached at the mediation or 

through the mediation process.  

 

8.   No Legal Advice:  Since the mediator is not an advocate for either party, he or she cannot and 

will not give legal advice, even if the mediator is an attorney.  The parties are strongly encouraged 

to consult with counsel of their own choosing concerning the issues in this dispute.   The parties 

shall not interpret statements by the mediator as giving legal advice.  Even when the mediator assists 

in the process of preparing a written settlement agreement, it is in the role as a scrivener, and each 

party, therefore, should have such agreement reviewed by his or her own counsel before signing it.    

 

No Role of Sunderland McCutchan, LLP:  Mr. Sunderland is a licensed attorney in CA. In his 

capacity as a Mediator, Mr. Sunderland is acting solely in the capacity as a neutral third party 

providing alternate dispute resolution services for the respective parties. Any communications from 

and/or with Mr. Sunderland and/or Sunderland McCutchan, LLP relating to mediation of the above-

referenced matter are limited to Mr. Sunderland’s aforementioned, limited role as a Mediator.  

 

Accordingly, Mr. Sunderland and/or Sunderland McCutchan, LLP shall not in any manner provide 

legal advice to any party or participant with the mediation. The parties are aware that they have the 

right to review any and all issues with an attorney and doing so is in their best interests.  

 

9. Payment Obligations:  The parties (witnesses are excluded from any payment obligation) agree 

to pay the deposit and fees as set forth within the Mediator’s Rate Schedule that accompanies this 

document and is incorporated by reference.    
 

 

 

___________________________   Date:  ___________________ 

Robert J. Sunderland, Mediator 
 

 

__________________________________   Date:  ___________________ 

Party or Witness 
 

 

__________________________________   Date:  ___________________ 

Party or Witness 
 

 

__________________________________   Date:  ___________________ 

Party or Witness 
 

 

__________________________________   Date:  ___________________ 

Attorney 
 

 

__________________________________   Date:  ___________________ 

Attorney 
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